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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

THORNTON, Judge: Pursuant to section 6015 petitioner seeks
relief fromjoint and several liability for unpaid Federal incone

taxes for 2001 and 2002.1

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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FI NDI NGS OF FACT

The parties have stipulated sone facts, which we incorporate
by this reference. When he petitioned the Court, petitioner
resided in Cklahoma.

Petitioner and Cynthia S. McGhee (Ms. MGhee) have been
married at all relevant tinmes and have not been legally
separated. They have four children, who were mnors during the
years at issue.

Petitioner has a master’s degree in business adm nistration.
Since 1982 he has been a commercial airplane pilot, an occupation
t hat keeps himaway from home about 20 days each nonth. During
the years at issue he was also active in the Air Force Reserve.

For about 10 years beginning in 1988 or 1989, petitioner and
Ms. MGhee operated an aviation training business. In 1998 or
1999 petitioner and Ms. MGhee, as well as their aviation
busi ness, filed for bankruptcy. Their debts included significant
Federal inconme tax and trust fund liabilities. On August 15,
2001, petitioner and Ms. MGhee submtted to the Internal
Revenue Service (IRS) an offer-in-conprom se based on doubt as to
collectibility offering to pay $42,000 to conprom se tax
liabilities totaling $582,520 for the years 1993 t hrough 1998. 2

By letter dated Septenber 6, 2001, the IRS accepted this offer-

’Nunbers have been rounded to the nearest doll ar.
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i n-conprom se. In 2002 petitioner and Ms. MGhee paid the
$42,000 fromthe proceeds of a honme equity | oan.

At sone tinme undisclosed in the record, but no later than
2000, M's. MGnhee accepted enploynent with the Cklahoma City | aw
firmof Burch & George, P.C. (Burch & George). During 2001 and
until June 2002 she was Burch & CGeorge’s office manager and
bookkeeper. Around April 2001 she began enbezzling by
periodically witing checks to herself on Burch & CGeorge’s
checki ng account. In June 2002 she got caught. It was then that
petitioner first |earned that she had been enbezzling.

On June 18, 2002, Burch & Ceorge filed a civil suit against
petitioner and Ms. MGiee, asserting that Ms. MChee had
enbezzl ed funds and seeking recovery of the enbezzled funds plus
damages and costs.® On October 23, 2002, crimnal charges were
filed against Ms. MGhee for 23 counts of enbezzlenent from
Burch & George over the period April 2001 through April 2002.

On January 14, 2004, Ms. MChee entered a no contest plea. On
May 17, 2004, she was sentenced to 20 years in prison and 30
years’ probation. On Decenber 17, 2004, her sentence was

suspended, and she was ordered to pay $213, 144 of restitution to

3On Dec. 16, 2002, after the crimnal proceedi ngs had been
instituted, Burch & George withdrew this civil cause of action
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Burch & George, with $60, 000 due February 1, 2005, and $2, 000 due
each nonth thereafter.?

Initially, Ms. MChee deposited the enbezzled funds into a
Bank of Okl ahoma checki ng account that she held jointly with
petitioner. In January 2002 she opened anot her Bank of Gkl ahoma
account in her nane al one and began depositing the enbezzl ed
funds into that account. During the years at issue petitioner
mai nt ai ned separate checki ng accounts, in his nane al one, at
ot her banks. He deposited his paychecks into these accounts,
whi ch he used to pay househol d expenses, including nortgage
paynments, utilities, and insurance.

For 2001 and 2002 Burch & CGeorge sent Ms. MGhee Fornms W2,
Wage and Tax Statenent, reporting only the wages paid to her
($34, 145 for 2001 and $12, 253 for 2002) and none of the enbezzl ed
funds. On or about April 8, 2002, petitioner and Ms. MGChee
filed their joint Federal income tax return for 2001. On or
about August 15, 2003, they filed their joint Federal incone tax
return for 2002. On these joint returns they reported their

wages but no enbezzl enent inconme.® The taxes reported on these

“Petitioner testified that he paid Burch & George $30,000 on
the day of Ms. MCGhee’s sentencing. The record does not reveal
what ot her anounts, if any, have been repaid to Burch & George.

On their original 2001 joint Federal income tax return,
petitioner and Ms. MGChee reported wages of $114,874, of which
$34, 145 was attributable to Ms. MChee’'s wages from Burch &
CGeorge. On their original 2002 joint Federal incone tax return,

(continued. . .)
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returns were paid in full. Petitioner personally prepared these
joint returns.

On February 18, 2004, Burch & CGeorge nailed Ms. MGhee
Forns 1099-M SC, M scel |l aneous | ncone, reporting nonenpl oyee
conpensati on of $126,772 for 2001 and $117,587 for 2002. These
anounts represented the funds that she had enbezzled fromBurch &
George. On Novenber 20, 2004, after the IRS had conmenced an
audit of petitioner and Ms. MGhee's 2002 joint return,
petitioner and Ms. MGhee filed anended joint Federal inconme tax
returns for 2001 and 2002, reporting as incone the enbezzl enent
proceeds reported on the Fornms 1099-M SC. The 2001 anended
return reflects additional tax of $40,366 and a bal ance due of
$40, 366. The 2002 anended return reflects additional tax of
$33, 920 and a bal ance due of $35,399. Respondent accepted the
anended joint returns, processed them and on February 7, 2005,
assessed the tax stated on them Neither petitioner nor Ms.
McCGhee paid the bal ances due on the anended returns.

On March 22, 2005, petitioner filed Fornms 8857, Request for
| nnocent Spouse Relief, requesting relief with respect to the
addi tional taxes reported on the anended joint returns for 2001

and 2002. On August 27, 2007, respondent sent petitioner a

5(...continued)
petitioner and Ms. MGhee reported wages of $96, 052, of which
$12,253 was attributable to Ms. MGhee’'s wages from Burch &
Ceor ge.
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notice of determ nation denying his requests for relief.
Respondent has issued no statutory notice of deficiency to
petitioner for 2001 or 2002.

OPI NI ON

General Principles

In general, married taxpayers may elect to file a joint
Federal inconme tax return. Sec. 6013(a). After making the
el ection, each spouse is jointly and severally liable for the
entire Federal incone tax liability for that year, whether as
reported on the joint return or subsequently determ ned to be
due. Sec. 6013(d)(3); see sec. 1.6013-4(b), Incone Tax Regs.
Subj ect to various conditions, an individual who has nmade a j oi nt
return with his or her spouse may seek relief fromthe joint and
several liability arising fromthat joint return. There are
three types of relief avail able under section 6015. In general,
section 6015(b) provides full or apportioned relief fromjoint
and several liability with respect to an understatenent; section
6015(c) provides divorced or separated taxpayers proportionate
tax relief with respect to a deficiency; and in certain
ci rcunst ances section 6015(f) provides equitable relief if relief
is not avail abl e under section 6015(b) or (c). Petitioner seeks
relief under section 6015(b) or alternatively under section

6015(f).
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1. Relief Under Section 6015(b)

The assertion of a tax deficiency is a prerequisite to our

granting relief under section 6015(b). Block v. Conm ssioner,

120 T.C. 62, 65-66 (2003); Billings v. Conmm ssioner, T.C Meno.

2007-234; Rosenthal v. Comm ssioner, T.C Meno. 2004-89; see sec.

6015(e) (1) (providing this Court jurisdiction to determ ne the
appropriate relief avail able under section 6015(b) or (c) in the
case of an individual “against whom a deficiency has been
asserted”). Because respondent has asserted no deficiency for
2001 or 2002, petitioner does not qualify for relief under
section 6015(b).*

[11. Equitable Relief Under Section 6015(f)

A taxpayer who does not qualify for relief under section
6015(b) or (c) may nevertheless be relieved fromjoint and
several liability if, taking into account all the facts and
ci rcunstances, it would be inequitable to hold the taxpayer
liable for any unpaid tax or deficiency. Sec. 6015(f)(1). 1In
determ ning the appropriate relief avail able under section
6015(f), we apply a de novo scope and standard of review Porter

v. Comm ssioner, 132 T.C. 203 (2009). Petitioner bears the

5Thi s circunmstance al so precludes relief under sec. 6015(c),
whi ch, in any event, petitioner has not sought.
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burden of proving that he is entitled to equitable relief under
section 6015(f). See Rule 142(a).’

A. Threshold Conditions

Rev. Proc. 2003-61, 2003-2 C B. 296, prescribes guidelines
that the Comm ssioner applies in determ ning whether an
i ndi vidual qualifies for relief under section 6015(f).% Rev.
Proc. 2003-61, sec. 4.01, 2003-2 C. B. at 297, lists threshold
conditions that nmust be satisfied before the Conm ssioner wll

consi der a request for equitable relief under section 6015(f).°

‘Petitioner does not contend that the burden of proof should
shift to respondent pursuant to sec. 7491(a).

8Before our decision in Porter v. Conm ssioner, 132 T.C. 203
(2009), this Court |ooked to Rev. Proc. 2003-61, 2003-2 C. B. 296,
or the revenue procedure which it superseded, Rev. Proc. 2000- 15,
2000-1 C. B. 447, to deci de whether the Comm ssioner had abused
his discretion in denying relief under sec. 6015(f). See, e.g.,
Wener v. Conmm ssioner, T.C Menop. 2008-230 (applying Rev. Proc.
2000- 15, supra); Beatty v. Conm ssioner, T.C Meno. 2007-167
(appl ying Rev. Proc. 2003-61, supra). Since Porter, this Court
has continued to | ook to these revenue procedures as providing
rel evant factors for deciding de novo whether an individual is
entitled to relief under sec. 6015(f). See, e.g., Downs v.

Comm ssioner, T.C Meno. 2010-165 (applying Rev. Proc. 2003-61
supra); WIlson v. Comm ssioner, T.C Menop. 2010-134 (applying
Rev. Proc. 2000-15, supra).

°The seven threshold conditions are: (1) The requesting
spouse nust have filed a joint return for the taxable years for
which relief is sought; (2) the requested relief nust not have
been available to the requesting spouse under sec. 6015(b) or
(c); (3) the requesting spouse applied for relief no later than 2
years after the date of the IRS first collection activity;
(4) no assets were transferred between the spouses as part of a
fraudul ent schene by the spouses to hide incone or avoid tax; (5)
t he nonrequesting spouse did not transfer disqualified assets to
t he requesting spouse; (6) the requesting spouse did not file or

(continued. . .)
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The parties agree that petitioner neets these threshold
condi ti ons.

B. “Safe Harbor” Conditions

If the threshold conditions are nmet, the Comm ssioner
ordinarily will grant equitable relief under section 6015(f) with
respect to an underpaynent of incone tax reported on a joint
return if the followng three “safe harbor” conditions are
satisfied: (1) On the date of the request for relief, the
requesting spouse is no longer married to, or is legally
separated from the nonrequesting spouse (or has not been a
menber of the nonrequesting spouse’s household at any tinme during
the 12 nonths preceding the request for relief); (2) on the date
the requesting spouse signed the joint return, the requesting

spouse did not know or have reason to know that the nonrequesting

°C...continued)
fail tofile the return with fraudulent intent; and (7) and the
incone tax liability fromwhich the requesting spouse seeks
relief is attributable to an item of the individual with whomthe
requesting spouse filed the joint return. Rev. Proc. 2003-61
sec. 4.01, 2003-2 C.B. at 297. 1In the revenue procedure that
i mredi ately preceded Rev. Proc. 2003-61, supra, the seventh
condition |listed above (inconme attribution) was treated not as a
threshold condition but rather as a factor that m ght weigh for
or against relief under the facts and circunstances test. See
Rev. Proc. 2000-15, sec. 4.03(1)(f), 2000-1 C.B. at 449. This
Court has foll owed that approach in applying Rev. Proc. 2000-15,
supra, both under its pre-Porter abuse of discretion standard,
see, e.g., Rosenthal v. Conm ssioner, T.C Meno. 2004-89, and
under its Porter de novo review standard, see, e.g., WIlson v.
Commi ssi oner, supra. Because the parties agree that the incone
attribution factor is appropriately treated as a threshold
condition and has been satisfied, we give no further
consideration to this issue.
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spouse woul d not pay the inconme tax liability; and (3) the
requesting spouse will suffer economc hardship if relief is not
granted. Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298. The
parties agree that petitioner does not qualify for this “safe
harbor” relief because, if for no other reason, he fails the
first condition regarding marriage and househol d nenber shi p.

C. Facts and Crcunstances Test

A requesting spouse such as petitioner, who satisfies the
t hreshol d conditions under Rev. Proc. 2003-61, sec. 4.01, but
does not qualify for “safe harbor” relief under Rev. Proc. 2003-
61, sec. 4.02, is nevertheless eligible for relief under section
6015(f) if, taking into account all facts and circunstances, it
is inequitable to hold the requesting spouse |liable for an
under paynent on a joint return. Section 4.03, Rev. Proc. 2003-
61, 2003-2 C.B. at 298-299, lists various factors to be
considered in deciding whether to grant equitable relief under
section 6015(f). No single factor is determnative, all factors
are to be considered and wei ghed appropriately, and the listing
of factors is not intended to be exhaustive. [1d. Qur analysis
of the relevant facts and circunstances is set forth bel ow

1. Marital Status

Petiti oner and Ms. MGhee have been married at all rel evant
times. Although petitioner was frequently away from honme because

of business and mlitary service, these tenporary absences are
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not consi dered separation for this purpose, since it could be
reasonably expected that he would return (as he did) to the
famly household. See id. sec. 4.03(2)(a)(i), 2003-2 C. B. at
298. This factor is neutral.

2. Nonr equesti ng Spouse’'s Legal bligation To Pay
Pursuant to a Divorce Decree or Agreenent

Because petitioner and Ms. MGhee have not divorced, this
factor is neutral.
3. Abuse
The parties agree that Ms. MGhee never abused petitioner.
This factor is neutral.

4. Heal t h Probl ens

The parties agree that petitioner had no serious physical or
ment al heal th problens during 2001 or 2002 or at any ot her
pertinent time. This factor is neutral.

5. Conpli ance Wth Federal Tax Laws

Respondent concedes that petitioner’s conpliance with the
incone tax laws in years follow ng the years at issue favors
relief.

6. Econom ¢ Har dship

This factor favors relief if paying the tax debt would | eave
t he requesti ng spouse unable to pay “reasonable basic living
expenses.” Sec. 301.6343-1(b)(4)(i), Proced. & Adm n. Regs.

Respondent concedes that this factor favors relief.
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7. Si gni ficant Benefit

This factor weighs against relief if the requesting spouse
“received significant benefit (beyond normal support) fromthe
unpaid inconme tax liability or itemgiving rise to the
deficiency.” Rev. Proc. 2003-61, sec. 4.03(2)(a)(v), 2003-2 C.B
at 299. “A significant benefit is any benefit in excess of
normal support.” Sec. 1.6015-2(d), Incone Tax Regs. “Normal”
support is to be neasured by the parties’ circunstances. Estate

of Krock v. Conm ssioner, 93 T.C. 672, 678 (1989). Unusual or

| avi sh support does not constitute “normal” support. 1d. at 679;

see Hayman v. Conm ssioner, 992 F.2d 1256, 1262 (2d Cr. 1993),

affg. T.C. Meno. 1992-228.

As petitioner and Ms. MChee reported on their anended
joint tax returns, Ms. MGhee enbezzl ed over $240,000 ($126,772
in 2001 and $117,587 in 2002). Petitioner has offered no
detail ed expl anati on of what becane of these funds. Ms. MGhee
testified vaguely that she spent the enbezzled funds on food and
clothing for herself and her children and for the children’s

soccer and cheerleading activities.® On the basis of this vague

W do not find this testinmony entirely credible. It seens
unlikely that in about a year Ms. MGhee woul d have spent nore
t han $240, 000 of enbezzled funds on food, clothing, and
children’ s activities, especially in the light of petitioner’s
testinmony that he also gave Ms. MCGhee funds fromhis separate
bank accounts to pay for food, groceries, and soccer fees. There
appears to be no dispute, however, that Ms. MGhee spent the
enbezzl ed funds al nost as quickly as she got them |In the

(continued. . .)
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testinmony, petitioner asserts with little elaboration that he did
not benefit fromthe enbezzled funds apart from “normal support”.
Petitioner has not expressly argued that he did not significantly
benefit fromthe unpaid inconme tax liability.
Petitioner has introduced no evidence by which we m ght

eval uate what m ght be considered “normal” support for him and
has produced no specific evidence of lifestyle expenditures and
asset acquisitions before, during, or after the years at issue.!
Wt hout such evidence, we are in no position to determ ne whet her
petitioner benefited fromthe enbezzled funds or the unpaid tax
liabilities in a manner that was beyond what m ght be consi dered

his “normal” support. See Estate of Krock v. Conm ssioner, supra

at 680-681. But even if we were to assunme, for the sake of
argunent, that all the enbezzled funds and anounts saved from
taxes were used to cover famly |iving expenses, it would appear
that total living expenses thus covered woul d have exceeded by
nore than 100 percent what petitioner and Ms. MGhee coul d have
afforded on the basis of their conbi ned wages. The subsi di zi ng

of such an enhanced lifestyle would constitute a benefit to

10¢, .. conti nued)
absence of evidence to the contrary, it seens likely that the
enbezzl ed funds were used to subsidize petitioner and
Ms. MGChee’'s general l|ifestyle.

"G ven that petitioner was the primary breadwi nner in his
househol d (di sregardi ng the enbezzl enents), it would appear that
he normal Iy woul d have supported Ms. MGhee rather than the
ot her way around.
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petitioner exceedi ng normal support. See Jonson v. Comm Ssioner,

118 T.C. 106, 119-120 (2002) (finding that the taxpayer received
a benefit exceeding normal support where tax savings hel ped cover
famly expenditures, including children’s education), affd. 353
F.3d 1181 (10th Gr. 2003). Petitioner has not carried his
burden to prove that he enjoyed no significant benefit fromthe
enbezzl ed funds or the unpaid tax liabilities. This factor

wei ghs agai nst relief.

8. Knowl edge or Reason To Know

This factor weighs against relief if the requesting spouse
knew or had reason to know that the nonrequesting spouse would
not pay the incone tax liability. Rev. Proc. 2003-61, sec.
4.03(2)(a)(iii)(A), 2003-2 C.B. at 298. It seens clear that when
petitioner signed the anended joint returns, he knew or should
have known that the additional taxes reported thereon would go
unpai d. According to respondent, that is all that matters. He
contends because the underpaynents at issue arose from petitioner
and Ms. MGhee’'s anended joint returns, we should eval uate
petitioner’s knowl edge as of the tinme he signed the anended joi nt
returns rather than as of the tinme he signed the original joint
returns. Respondent al so acknow edges, however, that this Court

has held to the contrary. See Billings v. Conm ssioner, T.C

Meno. 2007-234; Rosenthal v. Commi ssioner, T.C. Meno. 2004-89.

In Rosenthal, this Court stated:
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It is unpersuasive to argue, as does respondent, that

petitioner’s voluntary filing of an amended 1996 return

and her attendant paynent of the delinquent taxes

attributable to the om ssion of incone fromthe

original 1996 return mlitate against equitable relief

sinply because she had to have known of the om ssion

before she filed the anended return and nade the

paynment. * * *

Furthernore, as this Court reasoned in Billings:
It would seema trap for the unwary--and an

inefficient requirenent fromthe IRS s perspective--to

require spouses to go through an audit whose outcone is

preordained in a situation |like that faced by the w dow

Rosenthal or M. Billings, rather than fess up by

filing an anmended return.

Respondent suggests that Rosenthal and Billings were decided
incorrectly. W decline respondent’s invitation to revisit the
hol di ngs in these cases, however, for we conclude that the
know edge factor is unfavorable to petitioner even as eval uated
as of the tine he signed the original returns.

More particularly, on August 15, 2003, when petitioner
signed the original 2002 joint return, he had actual know edge of
Ms. MChee’'s enbezzl enents, which had been the subject of both a
civil suit and crimnal charges. On April 8, 2002, when
petitioner signed the original 2001 joint return, he did not yet
have actual know edge of Ms. MChee' s enbezzl ments, but he had
reason to know, we believe, of itens that “nay be said to have

refl ected an understatenent in tax”. See Rosenthal v.

Conmi Ssi oner, supra.
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I n deci di ng whether a requesting spouse had reason to know
of an understatenent, “a key factor is the extent to which famly
expendi tures, of which the spouse had know edge, exceeded

reported income.” Barranco v. Conm ssioner, T.C Meno. 2003-18,

(citing Estate of Jackson v. Conm ssioner, 72 T.C. 356, 361

(1979), and Hammond v. Conmm ssioner, T.C Meno. 1990-22, affd.

wi t hout published opinion 938 F.2d 185 (8th Cir. 1991)). O her
rel evant considerations include: The requesting spouse’s
education | evel; any deceit or evasiveness of the nonrequesting
spouse; the requesting spouse’ s degree of involvenent in the
activity generating the incone tax liability; the requesting
spouse’ s i nvol venent in business and household financial matters;
the requesting spouse’ s business or financial expertise; and any
| avi sh or unusual expenditures conpared with past spending

| evel s. Barranco v. Conmm ssioner, supra; Rev. Proc. 2003-61

sec. 4.03(2)(a)(iii)(C), 2003-2 C.B. at 298.

The $126, 772 that Ms. MGhee enbezzled in 2001 exceeded the
$114,874 of total wages reported on the original 2001 joint
return. According to Ms. MGChee’'s testinony, she used these
enbezzl ed funds to cover famly |iving expenses. As previously
di scussed, this would nmean that famly expenses covered in this
manner exceeded petitioner and Ms. MCGhee’'s conbi ned wages by
nmore than 100 percent. Considering petitioner and Ms. MGhee’'s

financial circunstances during and shortly before 2001, it would
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appear reasonable to conclude, in the absence of evidence to the
contrary, that the |evel of expenditures occasioned by this
i nflux of enbezzled funds was unusual conpared with past spending
| evel s. 2 We are not persuaded that petitioner would have been
unaware of this suddenly increased |evel of expenditures or of
the di screpancy with reported inconme. After all, petitioner is
hi ghly educated, wth a master’s degree in business
adm nistration. He personally prepared the original joint tax
returns. He was very involved in the famly's finances. He
testified that he “took care of the nortgage and the bills and
i nsurance and utilities and stuff like that.”

During 2001 Ms. MGhee deposited the enbezzled funds in a
Bank of Okl ahoma checki ng account that she held jointly with
petitioner. Petitioner testified that he never saw any of the
bank statenments for this account until nmuch |ater and that he did
not even know it was a joint account or in which bank it was

hel d. The evi dence shows, however, that petitioner wote several

2 n 1998 or 1999 petitioner and Ms. MGChee filed for
bankruptcy. In 2001 petitioner and Ms. MChee offered to pay
the IRS $42,000 to conprom se over one-half mllion dollars of
tax liability for tax years 1993 through 1998. According to
information included in the adm nistrative record, in accepting
this offer the IRS determ ned that their conbined annual wages
for 2000 were $87,049, that their equity in all their assets (not
counting the income streamfromtheir wages) was about $13, 000,
and that their allowable nonthly Iiving expenses were $4, 840 per
month. The record contains no suggestion that petitioner and
Ms. MGhee, in seeking an offer-in-conprom se, ever clained
living expenses exceeding their conbined wages.
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checks on this joint account during the years at issue.
Moreover, we find petitioner’s testinony difficult to square with
the application for an offer-in-conprom se that he and Ms.
McCGhee submtted to the RS in August 2001 and si gned under
penal ties of perjury. This application required petitioner and
Ms. MGhee to submt Form 433-A, Collection Information
Statenent for Wage Earners and Sel f - Enpl oyed Individuals, |isting
all bank accounts and bal ances. Although the record does not
contain the Form 433-A submtted with their offer-in-conprom se,
the of fer acceptance report of respondent’s Appeals Ofice, which
is in evidence, indicates that they had reported a Bank of
Okl ahoma checki ng account with a bal ance of $654. It seens
apparent, then, that petitioner had know edge of and access to
the joint Bank of Cklahoma checki ng account before signing the
original 2001 joint income tax return on April 8, 2002.

Petitioner clains that Burch & George initially indicated
that it intended to treat the enbezzled funds as a | oan and that
t hey expected repaynent. He clainms that he was advised that the
enbezzl enent proceeds would not constitute taxable inconme. On
cross-exam nati on, however, he conceded that Ms. MGChee's
crimnal |awer had advised himthat it was doubtful that the
enbezzl ed funds would be treated as a |oan for tax purposes

unl ess petitioner or Ms. MGhee nade a | unp-sum repaynent. 13

3petitioner testified that he could not renmenber whet her he
(continued. . .)
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Petitioner also conceded that at the tinme he was unable to nake
any | unp-sumrepaynent. Furthernore, any confusion about the
manner in which Burch & George m ght have regarded the
enbezzl enent proceeds shoul d have been clarified no later than
June 18, 2002, when Burch & George filed a civil suit against
petitioner and Ms. MGhee seeking recovery of the enbezzl ed
funds plus damages and costs.

In any event, because we have concluded that petitioner knew
or should have known of the incone fromthe enbezzlenents, it is

irrel evant whether he knew it was taxabl e. See Mtchell v.

Comm ssi oner, 292 F.3d 800, 803-806 (D.C. Cr. 2002), affg. T.C

Meno. 2000-332; Cheshire v. Conmi ssioner, 282 F.3d 326, 333-335

(5th Gr. 2002), affg. 115 T.C. 183 (2000); Price v.

Conmi ssioner, T.C. Menp. 1987-360.

D. Concl usi on About Equitable Reli ef

As indicated by the foregoing analysis, four factors are
neutral. Two of the factors--conpliance with Federal tax | aws
and econom c¢ hardship--favor relief. Two of the factors--
significant benefit and know edge--wei gh against relief. Thus,
as respondent acknow edges, a “strictly nmathematical bal ancing of
the factors shows themto be in equipoise”. |If we were to

conclude on this score that there is an evidentiary tie, then

3(...continued)
di scussed this matter wwth a tax lawer. W find it difficult to
believe that petitioner would have relied on a crimnal |awer
for this inportant tax advice w thout consulting a tax | awer.
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petitioner would |lose for failure to carry his burden of proof.
But rather than decide this case on that basis, we conclude on a
preponderance of all the evidence that petitioner is not entitled
to equitable relief. In reaching this conclusion, we take into
account petitioner’s lack of credibility on several key points as
well as his seeming |lack of good faith in waiting until after the
| RS had opened an audit on his 2002 tax year to file amended
joint returns reflecting the enbezzl enent proceeds that he had,

at that point, |ong known about but had not previously reported.

| V. Concl usi on

Petitioner is not entitled to relief under section 6015(b)

or (f). To reflect the foregoing,

Deci sion will be entered

for respondent.




